UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT
JANET MOAZED,
v. . 3:02-CV-91 (EBB)

FI RST UNI ON MORTGAGE
CORPORATI ON, n/k/ al
WACHOVI A MORTGAGE CORPORATION

V.

FARZAD MOAZED

RULI NG ON PARTI ES’ MOTI ONS FOR SUMVARY JUDGVENT

Deci sion on a sunmary judgnent notion requires the Court to
pi erce the pleadings and to assess the proof, reviewing sane in the
non-nmovant’s favor, in order to see if there is a genuine need for
trial.

Local Rule 56(a)l inposes on the noving party the requirenment
of annexing to the notion for summary judgnment a separate docunent
entitled "Local Rule 56(a)l Statement”, which nust set forth in
separately nunbered paragraphs a concise statenent of each materi al
fact as to which the noving party contends there is no genuine issue
to be tried. Although Defendant |abeled its Statenment as "Local Rule
56(a)2 Statenment"” [Doc.No.114], rather than "Local Rule 56(a)l

Statenment”, it is beyond cavil that the Statenent filed is pursuant



to, and in conplete conpliance with, subsections (a)l and (a)3. The
Statenent was filed and served on Plaintiff’s counsel on August 8,
2003.

I n her opposition to summary judgment, Plaintiff’s counsel, in
a menorandum of law filed on October 2, 2003, wites: "Plaintiff is
unabl e to respond accurately because there is no Rule 56(a) (1)
statement.” See Plaintiff’'s Menorandum of Law in Opposition to
Def endant’s Motion for Summary Judgnent at p.4 [Doc. No.126]. See
al so Objection to Motion for Summary Judgnent [ Doc. No.125], al so
filed on October 2, 2003, in which it states, in pertinent part: "The
plaintiff objects to the Court’s considering the Mdtion for Summary
Judgnent because the defendant-counterclaimplaintiff . . . has not
conplied with Local Rule 56 which requires a docunent entitled ‘Local
Rule 56(a) (1) Statement’. Therefore, plaintiff is made to controvert
any clainms of fact by filing a docunent entitled ‘Local Rule 56(a)(2)
Statenment’. Plaintiff controverts many of the statenents clained by
First Union in its brief." These clains are nothing |less than
Plaintiff’s counsel making a transparent attenpt to take advantage of
a sinply mslabeled citation.! Such attenpt is rejected out of

hand.

Y Further, the contravention by Plaintiff of "many of the statenents
claimed by First Union in its brief" is, quite naturally, the function of a
menor andum of law in opposition to any notion. However, this obvious
supposition has no relevance to the requirenments of Local Rule 56.
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| ncredibly, after asserting that Defendant had not conplied
with Local Rule 56, Plaintiff never filed a Local Rule 56 Statenent
of any kind with her Objection to Mdtion for Summary Judgnent,
al t hough she clearly recognized the mandate that she do so. Even

t hough Local Rule 56(a)l clearly provides: "All material facts set

forth in such statenent will be deened admitted unl ess controverted

by the statenment required to be filed and served by the opposing

party in accordance with Local Rule 56(a)2", Plaintiff determ ned to

run such risk based upon her assertion that Defendant had not filed a
Statenment in conpliance with Local Rule 56. She did so, regardless
of the fact that she was clearly the "opposing party"” referred to
above. The Court holds that the mandates of Local Rule 56 require
that Plaintiff nust suffer the repercussions of her risk and sunmary
judgment, firstly, is hereby GRANTED AS TO PLAI NTI FF* S COWPLAI NT FOR
FAIURE TO COMPLY W TH LOCAL RULE 56.

However, with a sense of justice, the Court will briefly
address each of the clains and counterclains in this litigation.
Initially, the Court wll address the Defendant’s unanswered Loca
Rul e 56 Statenment, which sets those issues of material fact as to
whi ch Defendant clainms there is no reason for a trial of this matter.
These Local Rule 56 Statenents have gone unchal |l enged by both the
Plaintiff and the Third-Party Defendant ("Farzad"). Rather than

repeat each Statenent, Defendant’s entire Local Rule 56 Statenent is



attached hereto as Exhibit "A" and is incorporated herein in full.

The follow ng are, accordingly, the citations as to why Defendant

correct in,
St at enment s.

1)

and must prevail on, each of its Local Rule 56

Qut of the 13 questions asked in

Farzad s Borrowers Decl aration, 8 are false.
See Affidavit of Lisa Runple in Support of
Motion for Summary Judgnment ("Affidavit")

at 1 3, Exhibit "A" at p.3.

See al so Summary Judgnment Exhibit (SJE") "AA",
unanswer ed Requests to Admt directed to

Farzad. Pursuant to Fed.R Civ.P. 36(a), each

2)
3)

4)
5)

6)
7)
8)

9)

10)
11)
12)
13)
14)
15)

16)

of these unanswered Requests is deened adm tted.
See Affidavit at Exhibits "X, "Y".
See Unanswered Requests to Admit, Exhibit

"AA"; Exhibit "M.
See SJE "AA" and "L".
See SJE Unanswered Requests to Admt, Exhibits
"AA", "P", at p. 2.
See SJE "P" at p.2.
See SJE at Exhibit "V".
See SJE at Exhibits "B" at pp.79-80;

"Z" at 100; "A" at p.6; "X', Deposition

of Attorney Paul MCull ough at pp 24-5:

L 23-25; 25 L: 22-25; 26: L 2-9;

26 L 26-29; 27 L 8-12; 28 L: 2-10;

31 L: 16-22; 32 L: 10-14, 23-25;

69 L: 16-25; 70 L: 1-11. Unanswered

Requests to Admt at No. 6.
See SJE Exhibit "B", Deposition of Farzad
at 79-80; Exhibit "Z", Deposition

of Plaintiff at p. 101 L: 2-10;

Unanswer ed Requests to Admt No. 6.

See Affidavit at § 7, Exhibit "F".

See Affidavit at 1 8, Exhibit "G

See Affidavit at § 6, Exhibit "E".

See Affidavit at 1 9.

See Affidavit at § 10.

See SJE at Exhibit "J" Deposition of Farzed,
at p. 70.

See Affidavit at Y 11, 12, 13, SJE Exhibit "V".
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17) See Ruling on Mdtion for Sanctions,
(March 19, 2004) 3:02-CV-91 (EBB) at
pp. 9-12.

18) See Affidavit at | 14
19) See Affidavit at  15; SJE at "W.
20) See Affidavit at T 16.
21) See Affidavit at § 17, Exhibit "J".
22) See Affidavit at T 19.

23) See Plaintiff’s Conpl aint.
24) See SJE Exhibit "EE", Deposition of Farzad

at p. 46 L: 15-20.

STATEMENT OF RELEVANT FACTS

The Court sets forth only those facts deened necessary to an
under standi ng of the issues raised in, and the substantive decision
rendered on, this Motion.

This action was commenced by Plaintiff Janet Rossman Moazed
("Moazed"), claimng she rescinded an Open-End Mortgage Deed from
Mort gage El ectronic Registration Systens, Ins. ("MERS"), as nom nee
for First Union, under Federal and Connecticut truth in lending | aws
("TILA" or "CTILA").

The Mortgage secures a Note executed by Farzad in the original
princi pal amount of $535,000 on certain real property known as 367
West Hill Road, Stanford, CT. (the "Property"). WMdazed is the record
owner of the Property, yet Farzad is the sole obligor on the Note.

Plaintiff’s Conplaint is in three Counts. The First Count
al l eges violation of TILA, specifically, the failure of First Union

to deliver to Plaintiff two copies of the Notice of Right to Cancel



("Rescission Notice"), in violation of Regulation Z § 226.15(b), 8§
226.23(b).? She also asserts that First Union failed to provide the
required disclosures prior to the consunmati on of the transaction at
issue in violation of 15 U.S.C. 8 1638(b) and Regulation Z §
226.17(b).

The violations as pleaded in the Second Count are identical to
the First, except the Count is brought pursuant to the CTILA.

The Third Count alleges a breach of CUTPA.

First Union filed an Answer, Affirmative Defenses,
Counterclainms, and Setoff to the Conplaint. Mazed filed a Mdtion to
Strike Affirmati ve Defenses, which Mtion was denied by this Court on
Novenber 8, 2002.

First Union next filed Amended Counterclains, dated Novenber
14, 2002, and Amended Defenses dated January 13, 2003. The defenses
and counterclainms therein allege negligent and intentional
m srepresentation, equitable nodification of rescission rights,
wai ver, estoppel, bad faith, aiding and abetting the subm ssion of
incorrect information to First Union, breach of the inplied covenant
of good faith and fair dealing, equitable subrogation, unfair trade

practice, and setoffs.

2/ Plaintiff also alleges that First Union failed to term nate the security
within twenty cal ender days of receiving the rescission notice. This Court

has already found agai nst Mbazed on that claim See Ruling on Mdtion for Rule
11 Sanctions, March 19, 2004 (EBB) at 9-12.
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The present Motion for Sunmary Judgnent is brought against (1)
Plaintiff’s Conplaint and all Counts thereunder, including all cross-
claims of Farzad for rescission or violation of TILA, and (2) in
support of the Counterclainms-Conplaint, seeking summary judgnment as
to liability only on the First (negligent m srepresentation, as
against Plaintiff and Farzad), Second (intentional m srepresentation
agai nst Farzad), Third (CUTPA agai nst Farzad), Ninth (forecl osure of
the nortgage against Plaintiff and Farzad), and Tenth Count

(Decl aratory Relief).

LEGAL ANALYSI S

"“Al t hough the right to rescind is statutorily granted [ by

TILA], it remains an equitable doctrine subject to equitable

consi der ati ons. Brown v. Nat. Permanent Fed. Sav. & Loan

Associ ation, 683 F.2d 444, 447-48 (D.C.Cir.1982).

As was held by the Fourth Circuit Court of Appeals in Powers v.

Sins _and Levin, 542 F2d. 1216, 1221 (4'"Cir. 1976):

Resci ssion is an equitable doctrine, and
there is nothing in the statutory provision
of the right of rescission or in 1635(b)’s
provi sion of the procedural steps in
effecting the right of rescission which
l[imts the power of a court of equity

to circunscribe the right of rescission to
avoid the perpetration of stark inequity .
The district court, and we, exercising



traditional equity powers, may condition
the borrowers’ continuing right of

resci ssion upon their tender to the

| ender of all of the funds spent by the

| ender in discharging the earlier indebted-
ness of the borrowers.

In this case, it is undisputed that the principal bal ance
cannot be returned to First Union. See Deposition of Farzad, SJE
Exhi bit EE, at p. 46 L:15-20. Further, Plaintiff submtted no
affidavit in her objection to Mdtion for Summary Judgnment, averring
that, indeed, the principal balance could be repaid. Nor, in the
myri ad of papers filed by her in this case, has she ever stated such
contention. There is no genuine issue of material fact, based on the
evidence in this case, that the principal balance can be returned.
This Court finds the holding of the Powers Court to be highly
per suasi ve and hereby adopts said holding as its own:

VWhat we do hold is that when rescission

is attenpted under circunstances which
woul d deprive the I ender of its |egal due,

the attenpted rescission will not be
judicially enforced unless it is so
conditioned that the |Ilender will be

assured of receiving its |egal due.
Powers, 542 F.2d at 1222.
On Novenber 6, 2002, Plaintiff and Farzad executed an Open- End

Mort gage Deed to secure the Note.3 See Affidavit at Exhibit "G'. In

3/ Plaintiff and Farzed executed this Mdrrtgage Deed on the Property
containing a false representation by both: "Borrower covenants that Borrower

is lawfully seised by the estate hereby conveyed . . ." 1d. at p.3 It is
beyond cavil that both Plaintiff and Farzad knew this to be an untrue
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this Open-End Mortgage Deed, executed by both Mbazed and Farzad,
Moazed granted and conveyed to the nom nee for First Union, the
property at issue in this case as security for the Loan. See Section
entitled "Transfer of Rights in the Property"” at p. 3. Page 3 further
states that, "as to the Property, MERS, as nom nee for [First Union]

has the right to foreclose and sell the property.”

This Mortgage Deed was in conpliance with the Stipulation Re:

Refi nancing in the divorce acti on between Mazed and Farzad, so

ordered on April 3, 2000 (Doc. No. FA 99 0173882 S, Superior Court,
J.D. of Stanford/ Norwal k, at Stanford), in which Mazed stipul at ed
that the | oan taken out from First Union would be secured by the
Property at issue herein. See SJE Exhibit "R' at { 6.

Accordingly, there exists irrefutable evidence that Myazed and
Farzad executed this Mrtgage Deed, which advised them especially
Moazed as owner of the Property, of First Union's right to foreclose
on the Property in the event of default. Secondly, both parties
adm tted, and Mpazed s attorney testified, that they each signed the

Notice of Right to Cancel on Novenber 6, 2000. See SJE at Exhibits X

and Y (executed Notices of Right to Cancel) See al so Defendant’s

statenment in a docunment relied on by the nom nee for First Union. See also
SJE Exhibit "B", Deposition of Farzad, (Novenber 13, 2002) at p.7 L: 15-17
(averring that he had a current address separate and distinct fromthe
Property address); SJE Exhibit "P", with Docunent "A" attached thereto.
(Letter fromPlaintiff’s counsel, dated October 17, 2001, stating that: "M.
Moazed has not lived at this address [the "Property"] since July, 1999 and it
has not been is abode since that tinme.").
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Local Rule 56 Statenment at Number 8, and supporting citations
t herefore, supra.

Accordingly, for each and all of these reasons, rescission of
the nortgage in question is unavailable to Plaintiff.4 This Court
hereby holds that Plaintiff has no right of rescission under the
Not e, Mortgage, and/or any related | oan docunents. Resultingly,
summary judgnent as to Count One of Plaintiff’s Conplaint is hereby
GRANTED i n favor of First Union.

The Connecticut and the federal Truth In Lending Acts are

"identical." Gey v. European Health Spas, Inc., 428 F. Supp. 841

(D. Conn. 1977); Household Finance Corporation v. Jose Nival, 37

Conn. Supp. 606 (Conn. Super. 1981). Resultingly, this Ruling al so
GRANTS Defendant’s Motion for Summary Judgnent as to Count Two of
Plaintiff’s Conplaint.

As to Plaintiff’s CUTPA claim there is a threshold requirenent
of an ascertainable | oss of nmoney or property in order to have a

cogni zabl e cl ai munder the statute. Conn.Gen. Stat. 42-110(f). Accord

Hinchliffe v. American Mdtors Corp. 184 Conn. 607 (1981). At the

time of the transaction in issue, Mazed did not own the Property, as

4/Furtherrmre, the maker on the Note in this foreclosure action is

Plaintiff’'s fornmer husband, Farzad . He is, accordingly, the obligor
Plaintiff did not execute the Note; rather, she secured the Note by way of an
Open- End Mortgage deed on the Property. Inasnuch as Plaintiff never executed

the Note she is not an obligor on it. Rights to rescind under TILA extend to
obligors only. See e.g., Dorothy Edwards Realtors, Inc. v. MAdans, 525
N. E. 2d 1248, 1254 (Ind. App.Ct. 1988).
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it was encunbered by a first nortgage in excess of $500,000. Mbazed
only had an equity of redenption, which she still has to this date.
Connecticut adheres to a title theory of nortgages, in which the
owner of the nortgage, First Union, has legal title to the property,

subject to the exercise of the equity of redenption. Conference

Center LTD v. TRC, 189 Conn. 212 (1983). Resultingly, Mazed has

suffered no ascertainable | oss of noney or property as a result of
the transaction at issue, since she still has an equity of
redenption, which she possessed prior to the transaction at issue in
this case as well, when the Property was al so encunbered with a
nortgage. Inasnmuch as Plaintiff cannot satisfy the threshold

requi rement for a CUTPA claim Defendant’s Mtion for Sunmary
Judgnent as to Count Three of Plaintiff’s Conplaint is hereby
GRANTED.

Additionally, summary judgnent is hereby GRANTED as to
Countercl ai m Counts Nine and Ten, as to liability only. The Court
hereby DENI ES W THOUT PREJUDI CE, the Motion for Sunmary Judgnent as
to Counterclains Count One (negligent m srepresentation) and Two
(intentional m srepresentation). Defendant is hereby ORDERED to file
a brief Menorandum of Law on the validity of those two Counterclains,
as agai nst Moazed, if legally and ethically warranted, on or before
May 21, 2004.

As to Third-Party Defendant Farzad, on August 7, 2003, counsel
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for First Union filed a Notice of Filing of Mdtion for Summary
Judgnent [Doc.No.113]. In the Notice was included the Notice to Pro
Se Litigant, as required by Local Rule 56(b), which was served on
Farzad, by certified mail, on August 7, 2003. First Union also
included its Local Rule 56 Statenent and copies of those pages of
Farzad's deposition upon which it was relying. On Cctober 3, 2003,
Farzad filed a docunment entitled "Mtion for Summary Judgnent”

[ Doc. No. 122]. However, it is clear that the filing is not a Mtion
for Summary Judgnent, but is Farzad' s reply to First Union’s Mtion
for Summary Judgnent as to him and the Court hereby construes it as
such (hereinafter "Reply"). The first sentence of the Reply states
that "[i]n order to streanmline ny responses to charges and

al l egations of attorney Ml ne [counsel to First Union], | wll

sel ectively respond to those charges which are the nost basel ess and
egregi ous, starting fromthe beginning of these charges and

all egations.” Farzad then wites nineteen-pages of his personal
position on the papers served on him wth no affidavits from any

i ndi vidual, including Farzad hinmself, or any docunentation of any

ki nd, in support of his position. H's own personal and singul ar
response to six substantive clainms is one sentence |ong and asserts
that "[t]here was no intentional m srepresentation, bad faith, aiding
and abetting the subm ssion of incorrect information, breach of the

i mpl i ed covenant of good faith and fair dealing, unfair trade
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practice and set-offs.” He then follows these personal denials with
fifteen and one-half pages in which he clainms total ignorance of any
of the events upon which the Third-Party Conplaint is based, inasnmuch
as he relied on various counsel at all tines relevant to this
litigation. "[FJailure of an attorney to provide proper and
sufficient supervision and proper representation and oversi ght upon
his or her client . . . should be considered a failure of fiduciary
responsibility of a capable and conscientious attorney. Furthernore,
it is incunbent on all attorneys to provide excellent service for the
fee that they receive and oath they have taken as officers of the

court." Reply, at pp. 18-19. Farzed never speaks in response to that
part of First Union’ s notion seeking summary judgnment as to his
al l eged claimfor rescission. Accordingly, Farzad' s claimfor
rescission is waived. He never responds to First Union’s Local Rule
56 Statenent, just as he never responded to First Union’ s Requests to
Adm t, now deenmed adm tted pursuant to Fed.R Civ.P. 36(a).

Therefore, all material facts found in Defendant’s conplying
Statenment are deened admtted. See Citations in support of Local Rule

56 Statenent, supra. Accordingly, sunmary judgnent is hereby GRANTED

to First Union as agai nst Farzad' s counterclaimfor rescission.?>

5 Substantively, one who does not use the nortgaged property as his/her
princi pal residence cannot make a claimfor rescission. Ator v. City Bank &
Trust Co., 749 F.2d 498, 500 (8!h Cir.1984), citing to TILA, 15 U.S.C. §
1635(a) (right of rescission applies only to |oans secured by debtor’s
principal place of residence). Due to the fact that the Mbazeds were in the
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Additionally, summary judgnent is hereby GRANTED as to each of the
Counts, save one, as noved for in Defendant’s Motion for Summary
Judgnent as agai nst Farzad, as to liability only. Sunmary judgnent
IS hereby GRANTED as to the Second Count (intentional

m srepresentation); Third Count (CUTPA); Ninth Count (foreclosure of
nort gage and equitabl e subrogation); and the Tenth Count (decl aratory
relief). The Modtion is DENI ED W THOUT PREJUDI CE as to Count One.

The Court hereby ORDERS Defendant, if legally and ethically
warranted, to file a brief Menorandum of Law on Count One, as agai nst
Farzad, on or before May 21, 2004. Farzad's denom nat ed

"Motion for Summary Judgnent” [Doc. No.122] is hereby DENI ED

CONCLUSI ON

The granting of declaratory relief is governed by equitable

principles. Holup v. Gates, 544 F.2d 82, (2d Cir), cert den'd, 430

U.S. 941 (1976). The Court hereby DECLARES that: 1) First Union has
the legal right to foreclose on the Open-End Mirtgage Deed and take

possession of the Property; 2) Neither Myazed nor Farzad are entitled

process of divorcing at the tine of this |loan transaction, Farzed never |ived
in the nortgaged property or intended to do so, regardless of the fact that he
averred in the Borrower Certifications, falsely under oath to First Union,

that he "Does [sic] now occupy or intends[s] to occupy said property as ny
primary residence within 60 days of the |oan closing or nodification." See SJE
Exhi bit "B", Deposition of Farzad, (Novenber 13, 2002) at p.7 L: 15-17
(averring that he has had, since 1999, a current address separate and distinct
fromthe Property. address); SJE Exhibit "P", with Docunent "A" attached
thereto. (Letter fromPlaintiff’s counsel, dated Cctober 17, 2001, stating
that: "M . Mdazed has not lived at this address [the "Property"] since July,
1999 and it has not been is abode since that tinme.").
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to rescission; 3) First Union is entitled to a deficiency judgnent
unl ess precluded by a bankruptcy filing or discharge; 4) First Union
has the right to executions of ejectnment; 5) First Union has the
right to attorneys fees and costs related to 1-4 above, subject to a
hearing to be pronptly scheduled in order that the anmount of debt
owed, the value of the prem ses, the anount of any deficiency, and

t he amount of attorneys’ fees owed, be determ ned.

Counsel and Farzad shall confer and propose to the Court any and

all avail able dates, such dates to be within forty-five days of the

receipt of this Ruling.

Trial of Defendant’s remaining clainms - - Fourth Count (against
Plaintiff for aiding and abetting in the subm ssion of intentionally
false information to First Union in applying for Farzad s | oan);
Fifth Count (against Farzad for breach of the inplied covenant of
good faith and fair dealing); Sixth Count (against Farzad for breach
of contract); Seventh Count (against Farzad for unjust enrichnment);
and Ei ghth Count (against Plaintiff for unjust enrichment) - - shal

be set down for

Sept enber, 2004.
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SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of May, 2004.
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